
Ward & Ward. P.c.
.Ifid.lltl W. Want John F. Wl1i'li. Jr.
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By EJtc:lronM: Filing

Febl\lary 6. 2()l)Q

Marlene H. Dortch
Secretary
Federal Communications Commission
44S 12111 Street. S.W.. TW·A32S
Washington. D.C. 2OSS4

[. Par1e Praulatlon

1«: CC DtKkd No. 96-11&, U1i.oois Public Tdtc:omlllunicaliollS Assoculion, el al.
Pelilton, for Decla,..lory Ruling,

Dear Ms. Doneh:

On February S. 2009, Micltac:l W. Ward. General Counsel for the Illinois Public
Tclecommunialions Associalion. and Keith J. Roland. General Counscl for lhe IDdependeut
Farphonc A»ociaiiOR of New York. mel with Jennifer McKee., AssjstW 10 Interim Chairman
Michael J. Copps. 10 dis<:uQ the Associations' position alJcady on file in their petitions for
dcclantol)' rulings in the lbove-captJooed prrx::ceding. the millers summarized in its pre\ious
filing,_ and the following documents.

Sincerely.

~, ,t, ,,( W lJ .. q

Michael W. Ward

cc: Jennifer McKee
Keith J. Roland

W~Nf <I Ifgn; Poe
J711/ A/K"If'l"ln RvaJ, S~it~ ./50

2U·761·J/OO· Fat 12./·761_JI1/5
E·Mail: ,.......~Jm.l«."""
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First Report & Order
- (9/20/96)

> ILEC rales to IPPs must be cost based no later than April
15, 1997 - any contrary state requirement is preempted.

;.. "Because incumbent LEes may have an incentive to
charge their competitors unreasonably high prices for
these services, we conclude that the new services tcst is
necessary to ensure that central office coin services are
priced reasonably." - First Repor' & Order, ~ 146

• Computer III compliant tariffs and pricing (NST) are
required for fLEe's basic payphone services provided to
IPPs. - First Repor! & Order, ~ 147

, "Pursuant to Section 276(c), any inconsistent state
requirements with regard to this matter are preempted."
- Firs! Repor! & Order, ~ 147



Order on Reconsideration
- 11/8/96

, "The RBOCs, BellSouth, and Ameritech request thaI ...
(the~) be eligible to receive payphone compensation, by
April 15, 1997, as opposed to on that date. We clarify
that the LECs may complete all the steps necessary to
receive compensation by April 15, 1997." - Order on
Reconsideration, 11 130

.. "We must be cautious, however, to ensure that LEes
comply with the requirements we set forth in the Report
and Order. Accordingly, we conclude that LECs will be
eligible for (dial-around) compensation (DAC) like other
PSPs when they have completed the requirements for
implementing our payphone regulatory scheme to
implement Section 276. LECs may file and obtain
approval of these requirements earlier than the dates
included in the Report and Order, a revised herein, but no
later than those required dates. To receive compensation
a LEC must be able to certify the following: ... 5) it has
in effect intrastate tariffs for basic payphone services (tor
"dumb" and "smart" payphones) ... " - Order on
Reconsideration, ~ 131



Order on Reconsideration
- 1118/96

... "LEes must file intrastate tariffs . .. for these LEe
payphone services (which) must be: (1) cost based ...
States must apply these requirements and the
Computer III guidelines for tariffing such intrastate
services. ... We will rely on the states to ensure that
the basic payphone line is tarifTed by the LEes in
accordance with the requirements of Section 276. As
required in the Report and Order, and affirmed herein,
all required tariffs, both intrastate and interstate, must
be filed no later than January 15, 1997 and must be
effective no later that April 15, 1997."

- Order on Reconsideration, 11 163



Bureau Waiver Order
- 4/4/97

_ "We ell/plla,,;;e that LECS must comply with all of
the enumerated requirements established in the
Payphone Reclassification Proceeding, except as
waived herein, before the LEes' payphone operations
are eligible to receive the payphone compensation
provided in that proceeding ... These requirements
are: (I) that payphone service intrastate tariffs be cost­
based, consistent with Section 276 ... LEe intrastate
tariffs must comply with these requirements by April
15, 1997 in order for the payphone operations of the
LECs to be eligible to receive payphone
compensation. "

- Bureau Waiver Order, ~ 30 (ilalics added).



Clarification Order
- 4/15/97

". "In the recent Bureau Waiver Order, we emphasb.!C1
that LECs must comply with all of the enumeraled
requirements established in the Payphone
Reclassification Proceeding, except as waived in the
Bureau Waiver Order, before the LECs' payphone
operations are eligible to receive the payphone
compensation provided by that proceeding. The
requirements for intrastate tariffs are: (I) that
payphone service intrastate tariffs be cost-based,
consistent with Section 276, nondiscriminatory and
consistent with Computer III1arimng guidelines
...(and) must comply with these requirements by
April 15, 1997 in order for the payphone operations
of the LECs to be eligible to receive payphone
compensation."
- Clarification Order, ~ 10 (italics added).



Ameritech v. Mel
- 1118/99

... "We emp/Illsi:e that a LEe's certification letter does
not substitute for the LEC's obligation to comply
with the requirements as set forth in the Payphone
Orders. The Commission consistently has stated
that LEes must satisfy the requirements set forth in
the Payphone Orders, subject to waivers
subsequently granted, to be eligible to receive
compensation. Detennination of the sufficiency of
the LEe's compliance, however, is a function solely
within the Commission's and state'sjurisdiction."

- Ameritech, ~ 27 (italics added)



Commission Has Retained
Jurisdiction Over Section 276

... "The states must act on the tariffs filed pursuant to
this Order within a reasonable period of time. The
Commission retains jurisdiction under Section 276 to
ensure that all requirements of that statutory
provision and the Payphone Reclassification
Proceeding, including the intrastate tariffing of
payphone services, have been met, 47 U.S.C. § 276."
- Clarification Order, FN60 (4/15197).

... nThe (Bureau) has emphasi=ed that the Commission
retains jurisdiction under Section 276 to ensure that
all requirements of section 276 ... arc met."­
Wisconsin 8"rea" Order, ~ 2 (3/2/00)(italics added)

, See also North Carolina alld Michigan Paypholle
Associations Petitions for Declaratory Rulings
8"rea" Order (3/5/02)



No Estoppel Of Federal
Policy

;,. A federal agency's discharge of its statutory duty to
interpret and implement a uniform and consistent
policy applying federal law prevails over common law
principles ofclaim and issue preclusion.

, Arapahoe County Public Airport Authority v.
FAA, 242 F.3d 1213 (10th Cir. 2001);

,. American Airlines, Inc. v. Department of
Transportation, 202 FJd 788 (5th Cir. 2000).

:;. "Congress intended to supplant the common law
principles of claim preclusion when it enacted the
1996 Act"
,. Iowa Network Services, Inc. v. Qwes,

Corporation, 363 F.3d 683, 690 (8th Cir. 2004).



, 4/15/97 Cost-based rates are required to be efTeclive.

> 5115/97 Illinois Bell self-certifies compliance with NST,
and begins receiving DAC efTective 4/15/97.

IPTA Illinois NST Proceedings

12/17/97 ICC grants IPTA Petition and opens ICC NST
investigation as ICC Docket No. 98-0 195.

,

> 11/12/03 After two complete rounds of hearings, ICC
finds that Illinois Bell payphone rates are not cost based
and do not comply with NST requirement, but holds that
the filed rate doctrine bars refunds.

> 5/8/97 IPTA petitions ICC that Illinois Bell docs not
meet NST requirements, requests investigation and
refunds of excessive rates - ICC Docket No. 97-0225.



IPTA Illinois NST Proceedings
(cont.)

> ICC -IPTA Petition for Rehearing citing federal law that
filed rate doctrine does not bar refunds - denied.

_ IL App. Ct. - Motion to refer question of refunds to
FCC under primary jurisdiction - denied.

• FCC -IPTA Iiles Petition for Declaratory Ruling (7/04).

> IL App. Ct. - IL App Ct agrees that filed rate doctrine
does not bar refunds of tariffed rates not approved by
ICC. but holds that ICC order setting rates pre-1996 Act
binding until 12/13/03 - ignores FCC express
preemption as of 4115/97.

> IL S. Ct. - denies petition for leave to appeal.

:,.. IL S. Ct. - denies motion to refer question of refunds to
FCC under primary jurisdiction, despite U.S Court of
Appeals decision that NST refunds not barred by filed
rate doctrine.

, U.S.S.Ct. - denies certiorari.



ST Overcharges vs. Illinois Bell DAC
4/15/97 - 12/12/03

, Illinois Sell charged IPPs S12.5 million in excess of
the required NST cost-based rates in over 6 liz years of
violations of repeated FCC orders.

, Illinois Sell collected S100s millions in DAC before it
was eligible through false certification ofNST
compliance in over 6 'is: years of violations of repeated
FCC orders.



Numerous Other States
Have Received NST
Refunds

> Michigan PSC ordered refunds of ILEC charges in
excess ofNST - MPSC Docket No. U-11756

,. Tennessee RA ordered reimbursement of any
payments over NST - TRA Docket No. 97-00409

.. Kentucky PSC ordered refunds arrates in excess of
NST - KPSC Admin. Case No. 361

:;.. South Carolina PSC ordered refunds of rates in
excess ofNST - SCPSC Docket No. 97-124-C

, Louisiana PSC order approved stipulated agreement
providing refunds - LPSC Order No. U-22632

, Pennsylvania PUC order approved stipulated
agreement providing refunds - PPUC Docket No. R­
0097386700001

, Indiana Utility Regulatory Commission ordered
refunds of ILEC charges in excess ofNST - Cause
No. 40830

;. Also: Colorado, Idaho, Iowa, Minnesota, Nebraska,
New Mexico, North Dakota, South Dakota, Utah,
Washington, Wisconsin, Wyoming, etc.



;. FCC ordered that a BOC is not eligible for DAC until
it is in actual compliance with NST requirement.

;, The 1996 Act's directive for a uniform and consistent
national policy supplants principles of common law
claim preclusion.

, From 4115/97 to 12112/03, Illinois Bell overcharged
IPPs $12.5 million through payphone service rates that
exceeded the FCC's NST requirement, while
receiving $1005 millions in DAC - both in violation
of the FCC Payphone Orders.

FCC repeatedly ordered BOCs to implement NST
payphone service rates 110 /aler Ihall 4115/97 and
preempted all inconsistent state requirements.

, Illinois Bell payphone service rates and DAC receipts
from 4/15/97 through 12/12/03 are per sc
unreasonable and unlawful; reparations are not barred
by the filed rate doctrine and are due IPPs; the
Commission has expressly retained jurisdiction to
ensure uniform compliance.

Summary ,
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FCC Dod:tt96-128
IPTA c:x pane 2JSI09

Illinois Public: Telecommunications Association Petition for
Declarator)' Ruling, FCC Docket 96-128

Seclion 276 Compliance

I. What is alrt:ldJ olllblishC'd:

A RUICS 10 PSi's rn\lSl be l\ST tOSI'b:\sed 110 l:ltcr than April IS. 1997
Fint Rtporf & Orlk,. 'j' 146-147
OriN' 011 Rl.'roIuilkralion. 130 - 131. 163
Buuu/l U'uilw Order, .. 30 (4UI91)

An)' ino:onsislcnl Slale requirement is pl\.'<:mplcd
First Rl·port & Orr":r, 0"\47
47 U.S.C. § 276(c)

C. BOC must be in romplian«: wilh ~ST mil.' rcquirmlcnt 10 be eligible
10 rcccin: diDI :lwund oornpcnSllion (DAC)
Order on RtfOluitkration. ," 1:W - 131
Burru.. II'uiwr Qrdl'r. ~)O (4/4197)
CI/Vijirol;QII Ortkr. 1 10 (4115197)
Ik// A/fumic ", FrQnfiC'r Com", 'n$, 28 (9124199)
Arm:r;',,"" ", Mel. "27 (1118199)

D. Boe certificution ofNST compliunce does not ~llbslitutc for the
requirement to be in ;l(:lu~Il\ST compli~nce 10 be eligible for [)AC
Ikl/ Alltmlic ". FrolJlkr COnllJl'''s, 128 (9124/99)
Aml.'rilech ". Mel. 1 27 (11/8/99)

E. psp, did oot recci\'c NST COSl·b.ued, roues br April!5, 1997 bl."'C.1llSC
It Bell did not rompl)' unlil D«embeT 13. 2003
ICC "l\'esI;~,'u,iOl' intO Cerlu;" PU)P/1OI11.' Iss'lI.'s,ICC Dkl1i98·0195

F. 11. Ikll rolkcK-d SIOOs millions ofDAC prior 10 becoming eligible for
IMC on Occcmber 13,2003
ICC IIl\·t'~·ligll/ioll illlo Ct'rllli" PII)'pIIOIlC 15.flll:,r, ICC Dk! #9li·O 195
(record faC1$)

G. FCC procl-dUn: 10 be followed:

1. PSPs should inili:lll)' raise iSMIes :l00u1 NST rolles before the selic
commission

Orrkr QlI RUOIl$idcruJ;0I1, 1 163
NC Ufililics COil/III'" Ortkr, 12 (31201911)



FCC Docket 96-128
II'TA ex parte 215109

Bell Alfomic I'. Frollficr Comm 'lIS, OJ 28 (9/24199)
,Inlf!ritech \', ,l/CI, 127 (1118/99)
Wi5consill Buri'll" Order, 0; 2 (31Z1OO), see n4 F,3d 69. 72
Don~: !C:C !m·t'sliJ,:Ulioll il/IO Ce"t/in Payphon;.' Issu/,'s, ICC Dkl
#98·0195 (inilial~-d May 8,1997:1S ICC Dkl il97.022S)

2. FCC l'I."IoIined jurisdiclion o\"er NST r.lte oompli:mce
ClurifimliOlr Drlkr. fn 60 (411SJ97)
,\'C U,iUti<'S Comm 'II Drlll'r, .. 2 (3f2Q19S)
Wixvruill 8ur/,'/I/I Drlkr, . 2 (31210O), atrd 334 F,3d 69
XC ol ,\(1 P/l}'f'/>oM Assodulions lhdorulory Rulings (3/5102)

3. BOC receipt of I)AC b:lsed on false ecl1ilkalion ofNST
eompli:mcc will be addressed by 1ht Commi~ion

Bd! Atf(J/I/k I'. rrmrti..r Con'm ·m." 28 (9/24f99)
Aml!ri,/."CfI I'. MCI• . 27 (11/8199)
Submilled: IPTA PCli';onjm- Decfrml/ory Rilling

H. The filed ralc doctrine doc~ not lxIr NST rcfund~

Dowf,'. Q"'w, 460 F.3d 1075 (9:11 CiT. 2(06)
Ton Sen'ices 1'.0""51,493 F,3d 1225 (lOth CiT. 2(07)

I. A prel'iou~ inconsistenl Slale decision docs not eSlop a fcder:ll
regulalory al)cncy's enforcement of federal law and polkr
Americmr AirUm's \'. DOT, 202 F,ld 788. 799 _80 I (Stll Cir. 2000)
Ampuhoc COl/lily I'..b. Airporl I'. FAA. 242 F.3d 121 3. 1218 _21 (I Olh
Cir.2001)
Iowa Ne'"'orl s..'n·ices ". Q"'('SI, 363 F.3d 633. 690 (8'" Cir. 2(04)
47 U.S.C, § 276(e)

II. Wbal remains 10 I)c, tki'Kl«l:

A, Whelltcr lhoc FCC will ",force ilS 0....'11 orden tllat PSPs must n:ceh'e
1\ST OOS\·bascd roUe'); effe-clin: DO lato:t th:Jn ,\pril IS. 1997. by
onkrinll refunds of the IL Ikll ch:lrgl.'S from ,\pril I S. 1997 to
DC'ccmbcr 12. 2003 IhoIl ""..ore in excc;;s of lito: NST rosl·biISC'd roues as
found b). the Illinois COnlmCTCC Commission.

B. \\'helher Ihe FCC will enforee its 0....'11 orders thal::l BOC must be in
::lC1U::l1 compliance ....ilh lhc NST cost-based nllC l'I."quirement berorc
being eligible to reccivc I)AC. IIOI\\iwI:mding lhe BOC's iJIColTCC1
ccl1ilicalion or compli:lllCc. by ordering IL Bell's forrcilUrC or D,\C
CQII~tcd by II. Bcll befon: it was eligible.

2



•

FCC Oockl"t 96-128
IPTA eJo; p311c 215109

III. IPTA Ilro(lostd holdings:

A. Gram the II'TA Pctition for a Dcc1nmlory Ruling in ruling as a mailer
ofunifonn lcdcrullaw and plllicy thai: (I) IL Bell is required 10 n:fund
l~ amounlS chugcd 10 "SPs from April 15. 1997 through D..'<:cmber
12.2003 that exceeded.he KST 00'!i1-00se<! rall'S:IS found by the
Illinois Conuncrl:C Commission in ICC Dla. #98-0195. plus 11.25'Y.
simple inlcn..~. from the \bte paid by the PSI' until ,he refund is
lttci\'cd: (2) the FCC's previous holding. preempting any 51.:111:
requirement inconsistent \lilh the FCC requirement for KST cost­
~St'd rates 10 be in clrcc:t no later limn April 15. 1997 (Firs/ RcprJr{ <I':
On/a, 1 147). remains in clT«l; and (3) lflhe rcflmds arc: nOllllodc
within six months of this Order. :my p:ll1)' or 1'51' mar (11r~C this
0nIer by filing it complaint (or enforcement "'ith the FCC.

B. Also. granllhc II'TA Petition for:l. Declarulory Ruling in ruling as II
lOaner ofunifonn fedcmllaw and poEc)' lhm. unless wilhin si:>; monlhs
of this Ortkr IL Bell remedies ilS failure to be in actual compliance
Wilh lhe NST cosl-based role requin:mcm before collcCling DAC, h>'
rdunding lIlC charges from April IS. 1997 through Dcttmber 12. 2003
that wen: in excess ofthc oost-basro rales. plus 11.25% simple
interot. [I. Bell shall foncit the OAC collected for April IS. 1997
through December 12.2003. plus ll.lS"," simple inlcn:st. due to II.
Bell's collection ofDAC before it WtlS eligible tmdcr lhe FCC order.;.

IV. I'artial List of SIPle! Wilh H.cfund~ for NST Onrchurgu

Color:ado

"oho
Indiana

10"<1.
Kcntuck)'
Louisiana

Michig:m (partial)
~il\l>CSOla

Nebraska
Nl.....·"k:>;ico
J'Ol1h o.tk0l3
Pcnnsyl\'anill

South Carolina
South DakOla

Tenncsscc

"""W:lShington
\llisromin
Wyoming

3



HERZOg
LAW FIRM

December 2, 2008

By Ele~lronlc Filing

MnrJcnc H. Donch, SeCrelllry
Fcdcl1l1 CommunicaLions Commission
The Portals
445 12'" Street, S.W., Room TW-32S
Wpshingtoll, D.C. 20554

ElIO Parle Prescnhltiun

Re: NST Refunds - CC Docket 96-128 - Response to Verizon Ex Pone
of November 25, 2008

Dear Ms. Dortch:

The undersigned, counsel to the Independent I'llyphone Associntion orNew York, Inc.

(IPANy), respectfully responds 10 the g l!l!!U;. filing made by Vcril'.on herein on

November 25, 2008. Rcgrcllnbly, particularly with rcSlX=ct to Vcrizon's discussions of

nctivities in New York, the Vcrizon submission is factually incorrect und legally withoul

merit.

In December, 1996, in response 10 the rcc's Pllyphonc Qrdcr~, Vcrizon filed revisions to

its underlying Ilayphonc line rates in New York. However, the only rate changed was for

the "smart line" service ulili~.ed by Veriwn's own pay telephones. No changes were

made to the rates for Public Access Une (PALs) and usage services purehn.oa:d by the

rndependent Pnyphom: Providers which competed with Verizon. Verizon refused 10

provide IPANY with the "cost studies" which purportedly supported the new rlltes.

Vcrizon made n subsequent tarifr filing on May 19, 1997, which itllgain asserted was

required by the FCC's NST Orders. However, like the first filing, Ihat second filing lell

I
Horzog Low Finn r.c.
7 So~thwoad. Boulev.ml
Alb.ny, NY 12211 I

V5t8.465.758\
F518.462.2743
w,,"w.horzoglnw.C(lLll



unchanged the PAL and usago rates which had been in effect since the 19805 or early

19905.

Verizon asserts that IPANY waited until December, 1999, to challenge Verizon's failure

10 comply with Ihe NST rates. It also implies (but does nOI substantiate) thalIPANY's

requesl for refunds was nOI timely. Neither assertion is correct.

In January, 1997, lPANY and others submitted informal comments to PSC Staff

regarding Vcrizon's failure to comply with the NST. In light of objections from IPANY

and Olhcrs, the PSC approved Veri7.nn's December, 1996, tariff filing on II temporary

basis ollly, and on July 30, 1997, initiated a formal proceeding in Case 96-C-l 174 to

review the lawfulness ofVcrizon's payphone rates I. On September 30, 1997, within the

time allowed by the PSC, II'ANY submilled detailed objections 10 Veri7.on's pnyphone

rales on Ihe ground they did not comply with the New Services Tcst. Between October

1997 and December I, 1999, the PSC kept Cose 96-C-1174 open ns the proce\..'ding in

which the Verizon rates wcre being reviewed.

After the PSC failed 10 oel in thnt pending proceeding for two yenrs, lPANY filed an

addilional complaint on December 2, 1999, which nskcd the PSC to conclude the

invesligation commenced in 1997, and resolve whether Vcri7.on's rates complied with the

, The PSC could nOI "sU.'Ipt:nd" or "make lemporary" Veriwn's NST PAL lind uuge rates
because Veri7.on hadn't made any lariff filing for Ihem.

2



NST. While 1cglll1y the time to request refunds had not yel accrued (because such 0

request would be required only upon a deternlination Verizon's rates were not NST

eOOlpliant), out of un abundance ofcaution [PANY asked the rsc to award refunds. I

IPANY', second Complaint lVas supported by an expert's affidavit and cost study

shOWing Verizon's rotes did not coOlply with the NST.

While Vcrizon stlltes that "the PSC held lhAt Vcri7.on's rates satisfied the NST', Veri7.on

does not mention that the PSC's approval orthose rates WllS set aside by the New York

State courts because the PSC justified its approval oflhe Veri7.D11 rIItcs on Ihe ground

they "recover direct embedded costs plus II rcasonuble contribution toward common

costs" (emphasis added). The courts ofNcw York have thus determined the PSC's net ion

was invalid because lhe NST required rates based on forward-looking, economic costs,

and not embed.££!! eosls.3

Verizon also docs nol mention lh:lt the Supreme Court dl.:clared II remand would be

necessary for the PSC to apply the proper standard tojudge whether Veri7.on's prc-

existing (and unchanged) rates were in fact NST compliant. While that renland was

welcomed by !PANY, the Supreme Court also held Ihnt during such II remand, the PSC

• In IIny event, lhe statule ofHmitatioll.'l in New YOlk to request refunds is II sliding 6 yelll1l flam
each overcharge (Copjlall'ropertje:< v. PSC, 91 AD2d 726), and IPANY's demand for refunl1ll
falls ~ll within llult limeframe. Indeed, since Ihe PSC has not yellUle<i on the validity of
Veriwn'" mles in efTcct on April IS, 1991, lhe timo te demand refunds hag still not necrued.

• None oflhe subsequent decision9 on appeal ehangoo thaI ruling.

3



would nol be required to apply the: specific directives oflhe FCC, contained in the

Commission Wiscon~in Order issued on January 31, 2002, in determining whether

Verizon's rIItes complied with the NST.

On appelll, the: Appellate Division ofthe State Supreme Court left intact the lower coun's

ruling lhat tile PSC had not properly approved Vcrizon's prc-cxisting rilles as NST

compliant. However, thc Appellate Division held lhat even if, during the remand,

Veri7.on's pre-eltisling rates were found not to be NST compliant, refunds would not,

umlcr any circumstances, be available. The basis for that conclusion was not the "filed

tariIT doctrine" or "res judicata", bUI instead the Appellate Division's interpretation of the

two lellers from the ROOC Coalition tothe FCC, dated AprillOond II, 1997, whieh (I)

promised to give refunds baek to April IS, 1997, if eventually approved NST rates were

lower lhan pre-existing rales and (2) wnived any possible application of the tiled rate

doctrine. The Appellale Division interpreled those IIVO self-serving leiters, and the

FCC's related Orders, as promising refunds only if l\ Bell Operating Company aet\llllly

madc a lariff filing with purported NST compliant rates within 11 forty-five day waiver

window which cndcd on May 19, 1997. The appellate court found that since Vcrizon did

not make any changes to its pre-cxisting (and non-compliant) PAL and usagc tatilTs

4



dUlinglh.at forty-fIVe days, it would be immune from refunds even if Verizon never

eomplitd wiLlI the obligalions imposed by the NST Orders.4

Vl:fizon also fails 10 note that the New York Court ofAppeals refused IPANY's request

to slay proceedings to allow a submission 10 the FCC asking for the FCC', guidanee on

wllllt was intended by the Bureau \VJjvq Order.. the Refund Order, and llle Commjssion

WjsC!!Ilsjn Order.

Veri1.on is correcl in asserting thai the final determination of~ Inw is \hal refunds arc

nOIll.vailnble to IPPs in New York umler lI'ANY's eompillints, even ifVcri~.on breached

ilS obligntion under fedcrolluw to pul into effect NST eompJinnt rates. Veli~.on is

incorrect, however, in asserting that,[g jlldjeatll bars any challenge to lhat linal

determination, whieh was bused on state - not federal - law.

Federal law does not permit a SUIte to use stote law to usurp the FCC's authOfity 10

establish national policy. As lPANY has pn:vioosly demOnslrltcd, both Section 276(e)

and Ihis Coounission's own P;yphopc Qrdqs, including puragraph 147 ofthe WI

Rem and Order, pre-empt the New York Slllte court rulings which an:: inconsistent with

the FCC's regulations. Moreover, even ifpre-empuoo were 001 mandated by SllIllIte, Ihe

law is setlled Ihat. federal agency's discharge of its statutory dilly 10 ir.tel'prtt and

• In (act, Verizon did file ~NST compliant" taliffs within the 4S day window, 001 O<\ly (or the
~5man" lines used by Vel WIn's own plIyphoncs, lJId nCOI for the PAL linllil and uSlIgc utilized by
11'1'1.

,



implement a uniform and consistent policy applying fedcrallaw prevails ovcr common

law principles ofl§. iudiCllla, whethcf lhe state decision is one ohn agcncy or courl See

Amvahoc CounlY Public Airpol1 Authority v. EM, 242 F 3d 1213 (10'*' Circuit 2001):

American Ajrljnes. Inc. v. Dcnmmcnl o(Trpospooalion, 202 F 3d 788 (5'" Circuit 2000).

MoreeVI:!'. this very principiC has specifically been found to apply under the

Telecommunications Act of 1996. 'oWl! NctWO!1l Senriees. Inc.. v. Owel Corp(lflujon,

363 F 3d 683 (8'h Cireuit20(4).

The issue pending before this Commission is whcUltr Vcrizon will be rewarded for

willfully flaunting its obligntions under the I'ayphone Orders to file NST compliant mles

in the State of New York. Veri1.on mnde lin agreement with this Commission in 1997,

lhat in return for its immediale ability to receive hundreds ofmillioos of dollal'S in Dial­

around compensation, Verizon would file NST compliant rates in the variolls ststu, and

if those NST mles were found to be lower Ihan the old rates in effect in April, 1997.

refunds would be made back to Ihat date. Verizon did not hesitate 10 grab Ihc Dilll­

around compel\Sll.lion monies, but when it came time fOl" Verizon to honor iu side ofthe

barpin - to file NST compliaot raleS and givc refunds in order to mAkc payphooe

providers whole - it ronlerDptuously reneged.

Accordingly, IPANY respectfully requesu Ihat iu Petition for Pre-emption and

))e(lacatory Ruling be granted by the Commission.
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A complete tlmclinc of the New York State proceeding, which demonstrales that IPANY

had objected 10, and was engaged in litigating Vcrizon's NST rates since early 1997, is

allachcd hereto.

KJR:Ilm
Altachment
cc; Daniel Gonzalez

Amy Bender
Scott Deutchman
Scolt Bergmann
Gregory Orlando
Nicholas Alexander
Dana Shaffer
Randy Clarke
Albert Lewis
Marcus Maher
Donald Stockdale

/"""respccLfully submitted,

~

7



INDEPENDENT PAYPHONE ASSOCIATION OF NEW YORK, INC.

PETITION FORPRE-EMPTJON AND DECLARATORY RULING

CC DOCKET ~6-128

TIMI!L1NEOF NI!W YORK STATE PROCEED1NG

Veril.o11 (thcn New York Telephone) underlying payphone rotes were filcd with New

York PSC in latc 1980's or early 1990's. IUlles were based on IraditiOOllI, embedded or

residuary eosl$.

December 31. 1996 • Verizon fill:' revised line rail:'. in response 10 FCC Pamhone

Ordm, to be elTeccive April IS, 1997. Such revised l'Iltes were rdcd only for "SIT'..llrl"

payphone lines used by Venzon payphones. J>re·cxisling roles for "dumb" payphone

lines - used by WPs - were nOI changed.

Jonuary, 1997 - Independent Payphone A5Jocilllion of New York (IPANY) submits

obje<:lion 10 PSC SIal! over Verizon tariff filing 115 nOI meeting FCC Orders. 001 is denied

access 10 Vcrizon CO$t sludies supporting filing..

Marth 3\, 1997 - PSC approves Vmzon tariff on tcmpo:ary basis on ground there WIIS

"no sll!lsidy oflocnl coin service ctlrrenlly flowing from other inll'1lSUlle services". There



was no review of whether the FCC's New Service Test standards were followed. In light

oflPANY objections, PSC continues review ofVcd:r.on's tariff.

April IS, 1997 - FCC Common Carrier Bureau issues "Refund Order" giving Verizon

nnd other RUOD until May 19 to file NST compliant revisions to state payphone tariffs.

May 19, 1997 - PUTSuantto "Refund Oroer", Veril.on files changes 10 its state payphone

tariff for "Sman Line" phones (used by Verizon) but not "Dumb Line" phones used by

IPPs, and incorrectly certifies its IP? rales comply with the NST.

July 30, 1997 - PSC continues rcvil,.'W ofVerizon's tariff by issuing Notice Requesting

Comments in Case 96·C·1174. Submission dale for comments is extended 10 September

30,1997.

Septem~r 30, 1997 -IPANY submits comments showing Vcrizon's payphone rtItes did

not comply with the New Services Test.

October 1997 - December 1, 1999 - PSC keeps proceeding 10 review tariffs open, but

takes no action.

December 2, 1999 - IPANY tiles supplemental complaint supported by an cxpert's

affidavit and cosl study, asking PSC to resolve issues p<.lllding since April I, 1997, in
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light cfFCC's NST Ordef3, i.e., the validit)' of Veriwn's payphone retes. Complaint

also asks fot refunds back to April, 1997, once proper NST rate5 nrc established.

January 5, 2000 - PSC issues Notkc Requesting Commenls on IPANY's De<:embcr 2,

1999, Compl:int.

February - April, 2000 - Vuizon and IPANY submit comments Dnd replies to PSC.

M~rch 2, 2000 - FCC Conunon Carrier Bureau issues First "Wisconsin Order" generally

endorsing IPANY positions.

October 12,2000 - PSC issues Order holding first WiJiconsin Order does not apply in

New York,nnd finding Verizon'a pre-existing pllyphone rales complied with the NST

becAuse they "recover direct embcdded cost plus a reasonablc contribution toward

common costs". (emphasis added).

De<:cmbcr 8, 2000 -IPANY timely liles Petition for Rehearing ofPSC OrdcrofOCtober

12,2000.

January - March, 2001 - Vcrizon and IPANY submit co:nmcnls and leglll arguments on

IPANY Pelition for Rehcaring.

l
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September 21. 2001 - PSC issues Order Denying Petition for Rehearing ofOctobcr 12,

2000, Order.

January IS, 2002 -IPANY timely files Article 78 Pctition in New York State Supreme

Court challenging PSC's Ordeuapproving Verb:on's poyphone tariffs, with n::1lucst for

refunds.

January 31, 2002 - FCC issues Second Wisconsin Order upholding, in signifiCllnt rcgllrd,

cca First Wisconsin Order. II'ANY immediately brings that Order to the lI\tcntion of

the Court.

March 8, 2002 -I'SC Answer to Supremc Court in Article 78 proceeding statcs PSC will

not follow FCC rulings in Second Wisconsin Order.

July 31, 2002 - New York Supreme Court (Leslie E. Stein, J.S.C.) issues Dceision Dnd

Order (I) selling Dside PSC approval ofVenzon's p<,yphone roles, lind remanding for

fUl1hcr proceedings, (2) holding FCC's Wisconsin Orders are inapplicable to dctcmlining

NST rates, and (3) directing refunds be made if pre-existing rolC.'! did not comply with the

NST.

August- September, 2002 - Verizon and IPANY submit Petitions for Clarification or

Rcorgument to Supreml.: Court.

4



Mhrch 11, 2003 -lndividuallPPs filc Second Complaint with thc PSC again asking it to

apply tht FCC's Second Wisconsin Order and award refunds (hoping 10 reverse the

PSC's earlier n:fusal). (Second IPP Complaint).

April 11,2003 - PSC issues Notice Rcgarding Complaints in Cases 03-C-0428 and 03-C.

OS19 lind refers Second IP]' Complaint of Mareh 11,2003, to Office ofHcarings lind

Alternate Dispute Resolution.

May, 2003 - May, 2006 - Proceedings before PSC in Second 11'1' Complaint, including

rcview ofVeri1.on cost study submitted in June, 2003..

May 1,2003 - Supreme Court issues Decision and Order genernl1y upholding earlier

decision of July 31, 2002, inclUding;

a. PSC did not properly approvc Vcrizon's pre-existing mles as NST compliant.

b. On remand, PSC was not fC1luircd to apply holding of either First Wisconsin Order

or Second Wisconsin Order.

c. gcfunds would be required as of April IS, 1997, ifcorreet NSTrates were lower

thnn Veriy.on's pre-existing (and unchangcd) rates.

August- September, 2003 - Verizon llnd II'ANY both file oppeals to the Appellate

Division of SUlle Supreme Court.

s



March 25, 2004 - Appellate Division issues Order reversing Supreme Court, holding:

1. PSC hid no duty to follow lind apply either the: Finl Wisconsin Order or lhe

Second Wisconsin Order, because they only applied 10 lhe four Ilrgest LECs in

Wisconsin.

2. The FCC's Refund Order did not apply 10 Vcri7.on because it had nOI filed

corrective tariffs bel\'t'Ccn April 15 and May 19, 1997, ond did nOl rt:quire Verizon

to plIy refunds even ifils payphone rates were never in compliance with the NST.

July 2. 2004 -IPANY files Pelilion (or Leave to Appeal 10 New York Court o(Appeals

01", in the A1tCTn1ltivc, (or I Slly ofFUI1her Procecdingll Pending a RuBn! From the FCC

After Referral.

September 21. 2004 - New York Court of Appellis denies lPANY MotiOil without

comment.

December 29, 2004 -IPANY files I'clition fOI Order oCPee-Emption and Dccillratory

Ruling al FCC in CC Docket 9&-128.

June 3D, 2006 - After reviewing Verizon cost $Iudie.s submitted in June. 2003, PSC

issues Order in Second IPP Compillim Resolving Complaints lUld Inviting Commer.ts

Regarding Public Access Line Rates. which applies PSC's intCrpfCtation oCNST rules,
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and directs Verizon 10 file significantly lower payphone line and usage rates. Order also

seeks comments on holV original rates from 1997 should be trented i.e., should lhere be 0

proceeding 10 determine whCllter th~e original rlltes complied with the NSl'. (Although

the new mtes approved in 2006 as NST compliant were signirlCoYluy [ower than the

original rales which remained \lOehanged lL"ltiI2006, the rsc had not conducted the

remand required by the Supreme Court to determine if the originol rates mel the NST

eriteria).

May 24, 2001- PSC issues Order Denying Rehearing and Addressing Comments in

Second IPP Complaint, which generally upholds ilS enrlier rate determinntion (requiring

significantly lower IPI' line ond usage rates) but also refuses to eonduct the Coun-order

remand 10 review the 1997 rutes unlil the FCC determines whether rerunds an: required

under the FCC's Orders.

Prepared By;

Keith J. Roland
Hel'7.OS Law Firm P.e.
7 Southwood! Boulevard
Albany, New York 12211

November 17, 2008

7


